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acquired security because it is unable 
to invest amounts effectively in ac-
cordance with applicable investment 
objectives, policies and restrictions; 
and 

(9) In calculating any sales load 
charged with respect to the acquired 
security: 

(i) If a securityholder exchanges less 
than all of his securities, the security 
upon which the highest sales load rate 
was previously paid is deemed ex-
changed first; and 

(ii) If the exchanged security was ac-
quired through reinvestment of divi-
dends or capital gains distributions, 
that security is deemed to have been 
sold with a sales load rate equal to the 
sales load rate previously paid on the 
security on which the dividend was 
paid or distribution made. 

(c) If either no sales load is imposed 
on the acquired security or the sales 
load imposed is less than the maximum 
allowed by paragraph (b)(4) of this sec-
tion, the offering company may require 
the exchanging securityholder to have 
held the exchanged security for a min-
imum period of time previously estab-
lished by the offering company and ap-
plied uniformly to all securityholders 
of the class specified. 

(d) Any offering company that has 
previously made an offer of exchange 
may continue to impose fees or sales 
loads permitted by an order under sec-
tion 11(a) of the Act upon shares pur-
chased before the earlier of (1) One year 
after the effective date of this section, 
or (2) When the offer has been brought 
into compliance with the terms of this 
section, and upon shares acquired 
through reinvestment of dividends or 
capital gains distributions based on 
such shares, until such shares are re-
deemed. 

(e) Any offering company that has 
previously made an offer of exchange 
cannot rely on this section to amend 
such prior offer unless 

(1) The offering company’s prospectus 
disclosed, during at least the two year 
period prior to the amendment of the 
offer (or, if the fund is less than two 
years old, at all times the offer has 
been outstanding) that the terms of the 
offer were subject to change, or 

(2) The only effect of such change is 
to reduce or eliminate an administra-

tive fee, sales load or redemption fee 
payable at the time of an exchange. 

[54 FR 35185, Aug. 24, 1989, as amended at 61 
FR 49016, Sept. 17, 1996; 70 FR 13341, Mar. 18, 
2005] 

§ 270.12b–1 Distribution of shares by 
registered open-end management 
investment company. 

(a)(1) Except as provided in this sec-
tion, it shall be unlawful for any reg-
istered open-end management invest-
ment company (other than a company 
complying with the provisions of sec-
tion 10(d) of the Act (15 U.S.C. 80a– 
10(d))) to act as a distributor of securi-
ties of which it is the issuer, except 
through an underwriter; 

(2) For purposes of this section, such 
a company will be deemed to be acting 
as a distributor of securities of which 
it is the issuer, other than through an 
underwriter, if it engages directly or 
indirectly in financing any activity 
which is primarily intended to result in 
the sale of shares issued by such com-
pany, including, but not necessarily 
limited to, advertising, compensation 
of underwriters, dealers, and sales per-
sonnel, the printing and mailing of 
prospectuses to other than current 
shareholders, and the printing and 
mailing of sales literature; 

(b) A registered, open-end manage-
ment investment company (‘‘Com-
pany’’) may act as a distributor of se-
curities of which it is the issuer: Pro-
vided, That any payments made by 
such company in connection with such 
distribution are made pursuant to a 
written plan describing all material as-
pects of the proposed financing of dis-
tribution and that all agreements with 
any person relating to implementation 
of the plan are in writing: And further 
provided, That: 

(1) Such plan has been approved by a 
vote of at least a majority of the out-
standing voting securities of such com-
pany, if adopted after any public offer-
ing of the company’s voting securities 
or the sale of such securities to persons 
who are not affiliated persons of the 
company, affiliated persons of such 
persons, promoters of the company, or 
affiliated persons of such promoters; 

(2) Such plan, together with any re-
lated agreements, has been approved by 
a vote of the board of directors of such 
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company, and of the directors who are 
not interested persons of the company 
and have no direct or indirect financial 
interest in the operation of the plan or 
in any agreements related to the plan, 
cast in person at a meeting called for 
the purpose of voting on such plan or 
agreements; 

(3) Such plan or agreement provides, 
in substance: 

(i) That it shall continue in effect for 
a period of more than one year from 
the date of its execution or adoption 
only so long as such continuance is 
specifically approved at least annually 
in the manner described in paragraph 
(b)(2) of this section; 

(ii) That any person authorized to di-
rect the disposition of monies paid or 
payable by such company pursuant to 
the plan or any related agreement shall 
provide to the company’s board of di-
rectors, and the directors shall review, 
at least quarterly, a written report of 
the amounts so expended and the pur-
poses for which such expenditures were 
made; and 

(iii) In the case of a plan, that it may 
be terminated at any time by vote of a 
majority of the members of the board 
of directors of the company who are 
not interested persons of the company 
and have no direct or indirect financial 
interest in the operation of the plan or 
in any agreements related to the plan 
or by vote of a majority of the out-
standing voting securities of such com-
pany; 

(iv) In the case of an agreement re-
lated to a plan: 

(A) That it may be terminated at any 
time, without the payment of any pen-
alty, by vote of a majority of the mem-
bers of the board of directors of such 
company who are not interested per-
sons of the company and have no direct 
or indirect financial interest in the op-
eration of the plan or in any agree-
ments related to the plan or by vote of 
a majority of the outstanding voting 
securities of such company on not 
more than sixty days’ written notice to 
any other party to the agreement, and 

(B) For its automatic termination in 
the event of its assignment; 

(4) Such plan provides that it may 
not be amended to increase materially 
the amount to be spent for distribution 
without shareholder approval and that 

all material amendments of the plan 
must be approved in the manner de-
scribed in paragraph (b)(2) of this sec-
tion; and 

(5) Such plan is implemented and 
continued in a manner consistent with 
the provisions of paragraphs (c), (d), 
and (e) of this section; 

(c) A registered open-end manage-
ment investment company may rely on 
the provisions of paragraph (b) of this 
section only if its board of directors 
satisfies the fund governance standards 
as defined in § 270.0–1(a)(7); 

(d) In considering whether a reg-
istered open-end management invest-
ment company should implement or 
continue a plan in reliance on para-
graph (b) of this section, the directors 
of such company shall have a duty to 
request and evaluate, and any person 
who is a party to any agreement with 
such company relating to such plan 
shall have a duty to furnish, such in-
formation as may reasonably be nec-
essary to an informed determination of 
whether such plan should be imple-
mented or continued; in fulfilling their 
duties under this paragraph the direc-
tors should consider and give appro-
priate weight to all pertinent factors, 
and minutes describing the factors con-
sidered and the basis for the decision to 
use company assets for distribution 
must be made and preserved in accord-
ance with paragraph (f) of this section; 

NOTE: For a discussion of factors which 
may be relevant to a decision to use com-
pany assets for distribution, see Investment 
Company Act Releases Nos. 10862, September 
7, 1979, and 11414, October 28, 1980. 

(e) A registered open-end manage-
ment investment company may imple-
ment or continue a plan pursuant to 
paragraph (b) of this section only if the 
directors who vote to approve such im-
plementation or continuation con-
clude, in the exercise of reasonable 
business judgment and in light of their 
fiduciary duties under state law and 
under sections 36(a) and (b) (15 U.S.C. 
80a–35 (a) and (b)) of the Act, that there 
is a reasonable likelihood that the plan 
will benefit the company and its share-
holders; 

(f) A registered open-end manage-
ment investment company must pre-
serve copies of any plan, agreement or 
report made pursuant to this section 
for a period of not less than six years 
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from the date of such plan, agreement 
or report, the first two years in an eas-
ily accessible place; 

(g) If a plan covers more than one se-
ries or class of shares, the provisions of 
the plan must be severable for each se-
ries or class, and whenever this section 
provides for any action to be taken 
with respect to a plan, that action 
must be taken separately for each se-
ries or class affected by the matter. 
Nothing in this paragraph (g) shall af-
fect the rights of any purchase class 
under § 270.18f–3(e)(2)(iii); and 

(h) Notwithstanding any other provi-
sion of this section, a company may 
not: 

(1) Compensate a broker or dealer for 
any promotion or sale of shares issued 
by that company by directing to the 
broker or dealer: 

(i) The company’s portfolio securities 
transactions; or 

(ii) Any remuneration, including but 
not limited to any commission, mark- 
up, mark-down, or other fee (or portion 
thereof) received or to be received from 
the company’s portfolio transactions 
effected through any other broker (in-
cluding a government securities 
broker) or dealer (including a munic-
ipal securities dealer or a government 
securities dealer); and 

(2) Direct its portfolio securities 
transactions to a broker or dealer that 
promotes or sells shares issued by the 
company, unless the company (or its 
investment adviser): 

(i) Is in compliance with the provi-
sions of paragraph (h)(1) of this section 
with respect to that broker or dealer; 
and 

(ii) Has implemented, and the com-
pany’s board of directors (including a 
majority of directors who are not in-
terested persons of the company) has 
approved, policies and procedures rea-
sonably designed to prevent: 

(A) The persons responsible for se-
lecting brokers and dealers to effect 
the company’s portfolio securities 
transactions from taking into account 
the brokers’ and dealers’ promotion or 
sale of shares issued by the company or 
any other registered investment com-
pany; and 

(B) The company, and any invest-
ment adviser and principal underwriter 
of the company, from entering into any 

agreement (whether oral or written) or 
other understanding under which the 
company directs, or is expected to di-
rect, portfolio securities transactions, 
or any remuneration described in para-
graph (h)(1)(ii) of this section, to a 
broker (including a government securi-
ties broker) or dealer (including a mu-
nicipal securities dealer or a govern-
ment securities dealer) in consider-
ation for the promotion or sale of 
shares issued by the company or any 
other registered investment company. 

[45 FR 73905, Nov. 7, 1980, as amended at 60 
FR 11885, Mar. 2, 1995; 61 FR 49011, Sept. 17, 
1996; 62 FR 51765, Oct. 3, 1997; 66 FR 3758, Jan. 
16, 2001; 69 FR 46389, Aug. 2, 2004; 69 FR 54733, 
Sept. 9, 2004] 

§ 270.12d1–1 Exemptions for invest-
ments in money market funds. 

(a) Exemptions for acquisition of money 
market fund shares. If the conditions of 
paragraph (b) of this section are satis-
fied, notwithstanding sections 
12(d)(1)(A), 12(d)(1)(B), 17(a), and 57 of 
the Act (15 U.S.C. 80a–12(d)(1)(A), 80a– 
12(d)(1)(B), 80a–17(a), and 80a–56), and 
§ 270.17d–1: 

(1) An investment company (‘‘acquir-
ing fund’’) may purchase and redeem 
shares issued by a money market fund; 
and 

(2) A money market fund, any prin-
cipal underwriter thereof, and a broker 
or a dealer may sell or otherwise dis-
pose of shares issued by the money 
market fund to an acquiring fund. 

(b) Conditions—(1) Fees. The acquir-
ing fund pays no sales charge, as de-
fined in rule 2830(b)(8) of the Conduct 
Rules of the NASD (‘‘sales charge’’), or 
service fee, as defined in rule 2830(b)(9) 
of the Conduct Rules of the NASD, 
charged in connection with the pur-
chase, sale, or redemption of securities 
issued by a money market fund (‘‘serv-
ice fee’’); or the acquiring fund’s in-
vestment adviser waives its advisory 
fee in an amount necessary to offset 
any sales charge or service fee. 

(2) Unregistered money market funds. If 
the money market fund is not an in-
vestment company registered under 
the Act: 

(i) The acquiring fund reasonably be-
lieves that the money market fund sat-
isfies the following conditions as if it 
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